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(d) Disqualification. No person shall be 
assigned to act as a presiding officer in 
any proceeding who (1) has any mate-
rial pecuniary interest in any matter 
or business involved in the proceeding; 
(2) is related within the third degree by 
blood or marriage to any party to the 
proceeding; or (3) has any conflict of 
interest which might impair such per-
son’s objectivity in the proceeding. A 
person assigned to act as a presiding 
officer shall ask to be replaced, in any 
proceeding in which such person be-
lieves that reason exists for disquali-
fication of such person. 

(e) Procedure on petition for disquali-
fication. Any party may file a petition 
for disqualification of the presiding of-
ficer, which shall set forth with par-
ticularity the grounds of alleged dis-
qualification. Any such petition shall 
be filed with the hearing clerk, who 
shall immediately transmit it to the 
judicial officer and inform the pre-
siding officer. The record of the pro-
ceeding also shall immediately be 
transmitted to the judicial officer. 
After such investigation or hearing as 
the judicial officer deems necessary, 
the judicial officer shall either deny 
the petition or direct that another pre-
siding officer be assigned to the pro-
ceeding. The petition, and notice of the 
order of the judicial officer, shall be 
made a part of the record and served on 
the parties; if any record is made on 
such a petition, it shall be a part of the 
record of the proceeding. 

[43 FR 30510, July 14, 1978, as amended at 60 
FR 8467, Feb. 14, 1995] 

§ 202.119 Rule 19: Fees of witnesses. 

Witnesses subpoenaed before the pre-
siding officer, and witnesses whose 
depositions are taken, shall be entitled 
to the same fees and mileage as are 
paid for like services in the courts of 
the United States. Fees and mileage 
shall be paid by the party at whose in-
stance the witness appears or the depo-
sition is taken. 

§ 202.120 Rule 20: Official notice. 

Official notice shall be taken of such 
matters as are judicially noticed by the 
courts of the United States and of any 
other matter of technical or scientific 
fact of established character: Provided, 
That the parties shall be given notice 

of matters so noticed, and shall be 

given adequate opportunity to show 

that such facts are erroneously no-

ticed. 

§ 202.121 Rule 21: Intervention. 

At any time after docketing of a pro-

ceeding and before commencement of a 

hearing, oral or written, therein, the 

presiding officer may, upon petition, 

and for good cause shown, permit any 

person to intervene therein. The peti-

tion shall state with preciseness and 

particularity: (a) The petitioner’s rela-

tionship to the matters involved in the 

proceeding; (b) the nature of the mate-

rial the petitioner intends to present in 

evidence; (c) the nature of the argu-

ment the petitioner intends to make; 

and (d) the reasons why the petitioner 

should be allowed to intervene. Any 

such petition, and notice of the order 

thereon, shall be served on the parties 

and made a part of the record in the 

proceeding. 

§ 202.122 Rule 22: Ex parte commu-
nications. 

(a) At no stage of the proceeding be-

tween its docketing and the issuance of 

the final decision shall the presiding 

officer or judicial officer discuss ex 

parte the merits of the proceeding with 
any party, or attorney or representa-
tive of a party: Provided, That proce-
dural matters shall not be included 
within this limitation; and Provided 
further, That the presiding officer or ju-
dicial officer may discuss the merits of 
the case with such a person if all par-
ties to the proceeding or their attor-
neys or representatives have been 
served with notice and an opportunity 
to participate. A memorandum of any 
such discussion shall be included in the 
record. 

(b) No party, or attorney or rep-
resentative of a party, or other person 
not an employee of the Department, 
shall make or knowingly cause to be 
made to the presiding officer or judi-
cial officer an ex parte communication 
relevant to the merits of the pro-
ceeding. 

(c) If the presiding officer or judicial 
officer receives an ex parte commu-
nication in violation of this section, 
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